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Wisconsin: Failure to object that all the material issues are not covered by 
the special interrogatories is no waiver if the special verdict is not accom- 
panied by a general verdict. Sherman v. Menominee River Lumber Co., 77 
Wis. 14, 45 N. W. 1079; Jevewin v. Irving, 122 Wis. 228, 99 N. W. 346; 
Hidman v. City of Phillips, 106 Wis. 611, 82 N. W. 566. A tendency towards 
an opposite ruling is found in Geisinger v. Bey I, 80 Wis. 443, 50 N. W. 50; 
Gerhardt v. Swaty, 57 Wis. 24, 14 N. W. 851 ; Wright v. Mulvaney, 78 Wis. 
89, 46 N. W. 1045, 9 L. R. A. 807, 23 Am. St. Rep. 393; Schultz v. Railway 
Co., 48 Wis. 375, 4 N., W. 399. The general rule is that a special verdict must 
find all the material facts in issue. Coleman v. St. Paul, Minneapolis and 
Manitoba R. R., 38 Minn. 260, 36 N. W. 638; People ex rel. White v. Does- 
burg, 17 Mich. 134; Leach v. Church, 10 Ohio State Reports 149; Clay v. 
The State, 43 Ala. 350; Bosseker v. Cramer, 18 Ind. 44; Hillard and Co. v. 
Outlaw, 92 N. C. 266; Hill and Sanford v. Covell, 1 N. Y. 522. It is not 
disputed that a party may waive his right to trial by jury by going to trial 
before a court. Love v. Bryson, 57 Ark. 589, 22 S. W. 341 ; Bass v. Haver- 
hill Mutual Fire Insurance Co., 76 Mass. (10 Gray) 400; Peterson v. Ruhnke, 
46 Minn. 115, 48 N. W. 768; Plummer v. Meserve, 54 N. H. 166. But how 
far one can acquiesce in a special verdict by requesting a special verdict, sub- 
mitting the interrogatories himself, accepting the verdict as rendered without 
objection and finally moving for judgment on that verdict, without waiving 
his right to go before the jury on points in evidence not answered by the 
verdict seems undecided. The right to object because the jury answers the 
interrogatories in argumentative form is waived by failure to object when 
the verdict is announced. Manny et al. v. Griswold, 21 Minn. 506. The right 
to object because two interrogatories are not answered fully is waived by not 
calling the attention of the court to the defect when the jury comes in. 
Ingalls v. Allen, 43 111. App. 624, 144 111. 535, 32 N. E. 203. When both 
parties request a verdict and a verdict is rendered with evidence to support 
it, the defeated party waives the right to go before a jury on a question of 
fact. Howell v. Wright, 122 N. Y. 667, 25 N. E. 912. When a person who 
has submitted particular questions of fact, allows a jury finding a general 
verdict to be discharged without asking the court to have the questions 
answered, he is deemed to have waived the right to such answers. Carrico 
v. West Virginia Cent. & P. Ry. Co., 39 West Va. 86, 19 S. E. S7i- If a 
party wishes more interrogatories than are submitted he must request the 
court to submit them. Bradley v. Bradley, 45 Ind. 67. The special verdict 
must incorporate all issuable facts regardless of the fact that counsel agreed 
that a certain question might be answered in the affirmative, 201 Pa. St. 645. 

Wins — Doctrine of Incorporation by Reference. — Testatrix left an 
instrument duly signed and attested with prescribed formalities, directing a 
disposition of her property at her death in accordance with a certain deed of 
trust of even date of will. Held, that the above instrument though signed 
and attested was insufficient to constitute a will since the doctrine of "Incor- 
poration by Reference" did not apply in Connecticut. Hathaway et al. v. 
Smith (1907), — Conn. — , 65 Atl. Rep. 1058. 
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The doctrine of incorporation by reference has become a settled doctrine 
in England and has never been questioned in this country except in New 
York and Connecticut. Rood, Wills, 249. This doctrine allows the incor- 
poration of a then existing, referred to paper, insofar as it is necessary to 
give effect to the desire of the testator as expressed in the will. 1 BiGELOw's 
Jarman, § 98. The decisions sustaining this doctrine are referred to, and 
reviewed at length in Newton v. Seaman's Friend Society (1881), 130 Mass. 
91, 39 Am. Rep. 433, and in Baker's Appeal (1884)', 107 Pa. St. 381, the his- 
tory of the doctrine is traced from the leading case of Habergham v. Vincent 
(1792), 2 Ves. Jr. 204, 223; see also Young's Estate (1899), 123 Cal. 337, 55 
Pac. ion; Fickle v. Suepp (1884), 97 Ind. 289. The doctrine is a just one 
and the denial of it in New York and Connecticut appears to put the courts 
of these states in the inconsistent position of denying the doctrine, yet adopt- 
ing it in effect in the common instance of giving an invalid will effect by 
reference to it in a valid codicil. Rood, § 249. Compare Brozvn v. Clark, 77 
N. Y. 369, and Booth v. Baptist Church, 126 N. Y. 215, for the above stated 
inconsistency. For a full discussion see the article by Prof. Chaplin, 2 Col. 
Law Review, 148-152 (1902). 

Wills — Residuary Clause — Charging Legacies On the Realty. — 
Action was brought to obtain a construction of the last will and testament 
of testator. In the residuary clause of the will, testator devised to two 
daughters the residue of his personal and real estate "subject to the payment 
by each of them of $125 a year to my son Elisha Teller * * * and in order 
to secure such payment I direct that each of them shall set apart out of the 
personal property hereby bequeathed to her the sum of $2,500, and invest the 
same, and hold it in trust * * * and if there be any deficiency in the 
income she shall make up what it falls short of such amount of $125 out of 
her own means, * * * but payment of such deficiency shall be only a 
personal debt to Elisha and not a charge upon her property." Upon the 
latter's (Elisha's) death, such trust fund was to be paid over and transferred 
to his next of kin. No personal property came into the hands of the 
daughters under the residuary clause of the will. Held, that the annuities and 
legacies to the son Elisha and his next of kin should be a charge upon the 
lands devised to the daughters by the residuary clause. Irwin et al. v. Teller 
et al. (1907), — N. Y. — , 80 N. E. Rep. 376. Cullen, C. J., W. Bartlett, J., 
and Haight, J., dissent. 

In the case at hand, the daughters, receiving no personal property from 
testator, were unable to set aside the trust fund of $2,500 as provided by the 
will. The claim is made by respondents, children of Elisha, that the legacy 
is a charge upon the land of the heirs and that land should be sold to create 
the trust fund. This contention is sustained by a majority of the court. The 
dissenting opinion seems more logical and more consonant with recognized 
principles of construction of wills. The dissenting judges interpret the words 
of the will to mean that testator did not intend to disinherit his daughters. 
The express terms of the will are quoted and emphasized. It is remarked that 
"the testator supposed that he was possessed of sufficient property to make 



